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Thursday, May 15 2014                                                                                    WRM# 14-19  

The WRMarketplace is created exclusively for AALU Members by the AALU staff and 
Greenberg Traurig, one of the nation’s leading tax and wealth management law firms. The 
WRMarketplace provides deep insight into trends and events impacting the use of life insurance 
products, including key take-aways, for AALU members, clients and advisors. 

______________________________________________________________________________ 
 
TOPIC: Letters of Wishes & Other Precatory Guidance in Dynasty Trust Planning 

MARKET TREND:  As planning with dynasty trusts and trust decantings increase, the use of 
“letters of wishes” and other precatory guidance in trusts is gaining popularity as a way to clearly 
communicate a settlor’s intentions and to provide personalized, non-binding guidance to trustees 
over the long-term. 

SYNOPSIS: Settlors of discretionary trusts can provide vital guidance to trustees in the exercise 
of their discretionary powers through the use of non-binding (i.e., precatory) language in the trust 
agreement or the provision of a separate “letter of wishes.”  This guidance can include anything 
the settlor believes will assist the trustee in the administration and distribution of the trust, 
including preferences on the treatment of beneficiaries with substance abuse problems, incentive 
distributions to beneficiaries for achieving certain goals, requests for the retention and 
management of certain family property, etc.  Precatory guidance in a trust agreement generally 
will be disclosed to the beneficiaries and, if incorporated into an irrevocable trust, cannot be 
revised.  A letter of wishes, however, can be designated “confidential” in an effort to preclude 
beneficiaries from receiving a copy and can be updated by the settlor.  Accordingly, settlors in 
some instances may prefer using a letter of wishes for flexibility and to impart highly sensitive 
information.  

TAKE-AWAYS:  Discretionary dynasty trusts may retain substantial assets for numerous 
generations after the settlor and those familiar with his or her intentions have passed away.  
Precatory language in the trust agreement or a separate “letter of wishes” can help bridge the 
knowledge gap between the settlor and later trustees and perhaps better express the settlor’s 
personal aspirations than the technical language of the trust agreement. As this guidance is not 
binding on the trustee, the settlor can communicate his or her specific intentions regarding the 
trust without limiting the trustee’s flexibility to adapt to existing circumstances.  A settlor also 
can update a letter of wishes to reflect changing circumstances or aspirations. In addition, settlors 
can use letters of wishes to impart personal messages, guidance and/or other information to 
family members, health care agents, and/or guardians for minor children.  
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Many irrevocable trusts (including life insurance trusts) are structured as “discretionary trusts,” 
which give the trustees partial or total discretion to determine when and how to distribute income 
and/or principal to trust beneficiaries.  With the increase in the federal GST tax exemption and 
the extension or elimination by many states of their perpetuities periods, these discretionary 
trusts are often established as “dynasty trusts,” which may retain substantial assets for numerous 
generations after the settlor and those familiar with his or her intentions have passed away.  
Precatory language in the trust agreement or a separate “letter of wishes”1 can help bridge the 
knowledge gap between the settlor and later trustees and perhaps better communicate the 
settlor’s personal aspirations than the technical language of the trust agreement.   

WHAT IS PRECATORY LANGUAGE OR A LETTER OF WISHES? 

Precatory language and letters of wishes are nonbinding written guidance provided to the trustee 
that expresses the settlor’s goals in creating the trust and how the settlor would like the trustee to 
exercise the trustee’s discretionary powers.  While precatory language is written into the actual 
trust agreement, a letter of wishes is a separate, informal letter that is read in conjunction with 
the trust – it is not a substitute for, nor an amendment of, a trust agreement.  Letters of wishes are 
widely used in offshore estate planning and are growing in usage within the U.S. 

WHY USE IT? 

While advisors often recommend dynasty trusts for their tax planning and wealth preservation 
benefits, a client likely has more specific desires and personal goals for the long-term use of the 
trust assets – for example, focusing on the beneficiaries’ education, incentivizing beneficiaries to 
achieve certain milestones or dissuading them from undesirable behavior (such as inactivity, 
substance abuse, etc.), preserving certain trust assets (such as a family vacation home) for 
multiple generations, etc.  Clients rely on their advisors to craft a trust agreement that accurately 
expresses these personal desires.   

For legal and tax reasons, however, trust documents typically must use fairly “sterile” technical 
language to describe the trust’s administration and distribution requirements.  For example, terms 
such as “health, education, maintenance and support” have meaning as an “ascertainable 
standard” under federal gift and estate tax laws but may fail to fully articulate a client’s goals 
regarding the actual use of the trust assets to achieve those purposes.  Providing more specific 
directions, however, can limit the trustee’s discretion, potentially tying the trustee’s hands and 
making the trust less flexible.   

Precatory language and letters of wishes offer methods for communicating a client’s specific 
vision and intentions regarding the trust without limiting the trustee’s flexibility or mandating 
the trustee’s actions.  Since the trust may last for decades or even centuries, this guidance 
provides the settlor with some comfort that future trustees will have knowledge of the settlor’s 
objectives for his/her family and wealth, well after the settlor has passed. The trustee can 
consider this guidance when making decisions but remains free to exercise the trustee’s 
discretion based on the current needs and circumstances of the beneficiaries.   

As the language or letter is intended to provide long-standing guidance, it should be carefully 
crafted as a personal statement to reflect the settlor’s desires and wishes.  Precatory guidance in a 
revocable trust or set out as a separate letter of wishes can be modified and updated by the settlor 
as circumstances and the settlor’s personal philosophies evolve.  Further, if the guidance is set 
out in a letter of wishes, the settlor is not limited to just one all-purpose letter - several letters can 
be used for different purposes and addressed to different individuals or groups.  Thus, for 
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flexibility, particularly in irrevocable trust planning, settlors may prefer to use letters of wishes to 
express their intentions with regard to trust management and distributions. 

DO BENEFICIARIES HAVE A RIGHT TO SEE THE GUIDANCE? 

If the settlor includes the guidance as precatory language in the trust agreement, beneficiaries 
generally will have a right to see it (once it becomes irrevocable), particularly in states that 
require the trustees to provide a copy of the trust agreement to the beneficiaries.  

On the other hand, a letter of wishes directed to the trustee generally is considered a 
confidential document that the trustee need not disclose to the beneficiaries, similar to the 
records a trustee keeps with respect to deliberations about trust administration.  Although the 
confidentiality of a letter of wishes has not yet been tested in the U.S., if the letter is not binding 
on the trustee, the beneficiaries should not have a right to see the document.  If the letter 
“directs” or “instructs” the trustee to take a particular action, however, the letter could be deemed 
to be binding on the trustee and part of the terms of the trust, which applicable state law may 
require be disclosed to the beneficiaries.   

WHAT SHOULD BE INCLUDED IN THE GUIDANCE? 

Highly Recommended.  Although precatory language or a letter of wishes can provide a variety 
of information and serve a multitude of purposes, several elements that should be covered when 
directed to a trustee include the following: 

• Non-Binding.  The guidance should repeatedly state that it is not binding on the trustee and 
is provided only to assist the trustee in exercising the trustee’s discretion.  The guidance 
should not “direct”, “require” or “instruct” the trustee to take specific actions.   

• Confidentiality.  If the guidance is set out in a letter of wishes, it should state whether the 
letter is to be kept confidential or may be disclosed to the beneficiaries.  Even if the letter is 
confidential, it should be drafted considering the potential for its disclosure and, to the extent 
possible, should not include inflammatory or embarrassing statements.  

• General Concepts. As the settlor intends the precatory language or letter of wishes to advise 
numerous trustees well into the future, the guidance should seek to explain the settlor’s 
desires or vision within a general framework and not attempt to anticipate every possible 
circumstance that may arise.   

As the Settlor Desires.  Subject to the above, precatory language in a trust or a letter of wishes 
can include anything the settlor believes will assist the trustee, including the intended purposes 
of the trust, the settler’s family history, the values the settlor would like to pass on to the 
beneficiaries, preferences regarding distributions and investments, etc. For example, precatory 
guidance or a letter of wishes may express the settlor’s preferences or desires with regard to: 

• Who should be treated as the primary beneficiary in a trust with multiple current 
beneficiaries (e.g., a request that the trustee give primary consideration to the needs of the 
settlor’s children in a trust for descendants).   

• Timing of trust distributions or terminations (e.g., upon the occurrence of a specific or 
special event, such as a beneficiary’s graduation, wedding, or birth of a child). 

• Trust distributions to help a beneficiary purchase a residence or start a business. 



 

4 

• The types of expenses that the trustee should consider when making distributions for a 
beneficiary’s education (e.g., pre-school expenses, tuition at private grade and/or secondary 
schools, tuition at a university or technical school, expenses of post graduate studies, food 
and housing, travel, study abroad, etc.). 

• The use of trust funds for a guardian of minor beneficiaries (e.g., using trust funds to remodel 
the guardian’s home, cover vacation expenses for the minor beneficiary and the guardian’s 
family, or to benefit the guardian’s children to maintain parity with the minor beneficiary). 

• Concerns regarding specific beneficiary actions or behaviors (e.g., the inability to handle 
money, mental or physical impairment, drug or alcohol dependency, gambling addiction, 
divorce or separation, asset protection needs, etc.). 

• The trustee’s consideration of a beneficiary’s other resources when making distributions and 
if so, to what extent. 

• Whether assets should be preserved or liberal distributions should be made to the current 
beneficiaries without regard to future beneficiaries. 

• The trust’s investment strategy (e.g., invest primarily in environmentally-friendly companies, 
restrict investments to blue chip stocks, etc.). 

• The management or disposition of unique assets, such as the family residence or vacation 
home, copyrights, patents, artwork or valuable collections. 

• The retention and management of any family or other closely-held business. 

If the precatory language or letter of wishes is directed to the successor trustees of a revocable 
trust, the guidance also can provide information regarding the settlor’s assets (bank and 
brokerage accounts, real estate, life insurance, retirement accounts), the location of any safe 
deposit box and its key, location of online accounts (including email, Facebook and other social 
media accounts), user names and passwords, club memberships, and other important documents. 

LETTERS OF WISHES TO OTHERS 

Letters of wishes also can be used to impart information and guidance to persons other than 
trustees.   

The Settlor’s Family.  The settlor can address a separate letter of wishes to his/her family to 
provide personal messages, such as values the settlor would like to pass on to his descendants, 
the reasons for certain gifts or unequal gifts, wishes for the education and development of family 
members, or expressions of love and the hope for continued family harmony.  The letter also can 
include information regarding practical matters, such as: 

• Contact information for advisors and other individuals to contact on the settlor’s death (e.g., 
successor trustees, accountant, attorney, insurance broker, financial planner). 

• Information regarding the settlor’s funeral arrangements (and contact information for pre-
arranged or preferred service providers). 

Guardian of Minor Children.  A letter of wishes directed to the guardian of the settlor’s minor 
children can provide vital information to the guardian, including:  
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• How the settlor would want his/her minor children raised -- educational goals, continued 
interaction with other family members, where the child should be raised, wishes regarding 
religious upbringing, etc. 

• General information regarding the minor child – likes, dislikes, friends, activities, etc. 

• Information regarding the child’s medical history, prescriptions and health care providers, 
and whether the child has any special needs or handicaps. 

Health Care Agents.  A letter of wishes also can provide guidance to an agent under a health care 
power of attorney.  Many such powers of attorney are on prescribed statutory forms or forms 
developed by a state medical association.  A letter of wishes can expand on the client’s wishes 
with respect to end of life care and factors that should be considered when making a decision to 
withdraw life-prolonging procedures.  The letter of wishes also can provide practical 
information, such as a summary of the client’s medical history, information regarding health and 
long term care insurance, and a list of the client’s physicians and their contact information.  

FINAL CONSIDERATIONS 

Precatory language included in the trust document should be drafted by the attorney in 
consultation with the settlor.  When including such language, care must be taken to ensure the 
guidance does not jeopardize any tax benefits, such as the marital or charitable deduction.  Also, 
precatory language included in an irrevocable trust cannot be modified later, so the settlor should 
only include general guidance that he or she is unlikely to want to change. 

A letter of wishes is more flexible as it can be updated, and it can include information that may 
not be appropriate to put in the trust instrument (such as information regarding specific 
beneficiaries).  Although a letter of wishes is informal and non-technical, the client should work 
with his/her team of advisors to develop the letter.  The letter should not contradict the terms of 
the trust (such as authorize distributions to an individual who is not a trust beneficiary) or other 
estate planning documents.  Once in place, procedures should be established to periodically 
review and modify the letter of wishes as needed to incorporate the settlor’s evolving aspirations 
for his intended beneficiaries and any changed circumstances.   

TAKE-AWAYS 

• Discretionary dynasty trusts may retain substantial assets for numerous generations after the 
settlor and those familiar with his or her intentions have passed away.  Precatory language in 
the trust agreement or a separate “letter of wishes” can help bridge this knowledge gap 
between the settlor and later trustees and perhaps better communicate the settlor’s personal 
aspirations than the technical language of the trust agreement. 

• As this guidance is non-binding, the settlor can communicate his or her intentions regarding 
the trust without limiting the trustee’s flexibility to adapt to existing circumstances.   

• A settlor also can update a letter of wishes to reflect changing circumstances or aspirations.  

• Letters of wishes also can impart personal messages, guidance and/or other information to a 
settlor’s family, health care agent, and/or guardian for the settlor’s minor children.  
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NOTES 

                                                
1 Also known as a memorandum of wishes, side letter, or trustee’s memorandum (a trustee’s memorandum is 
prepared by the trustee in consultation with the settlor and includes the same type of guidance as a letter of wishes). 
 
 
DISCLAIMER  

In order to comply with requirements imposed by the IRS which may apply to the 
Washington Report as distributed or as re-circulated by our members, please be advised of 
the following:  
 
THE ABOVE ADVICE WAS NOT INTENDED OR WRITTEN TO BE USED, AND IT 
CANNOT BE USED, BY YOU FOR THE PURPOSES OF AVOIDING ANY PENALTY  
THAT MAY BE IMPOSED BY THE INTERNAL REVENUE SERVICE.  
 
In the event that this Washington Report is also considered to be a “marketed opinion” 
within the meaning of the IRS guidance, then, as required by the IRS,  please be further 
advised of the following:  
 
THE ABOVE ADVICE WAS NOT WRITTEN TO SUPPORT THE PROMOTIONS OR  
MARKETING OF THE TRANSACTIONS OR MATTERS ADDRESSED BY THE   
WRITTEN ADVICE, AND, BASED ON THE PARTICULAR CIRCUMSTANCES, YOU 
SHOULD SEEK ADVICE FROM AN INDEPENDENT TAX ADVISOR. 
 
The AALU WRNewswire and WRMarketplace are published by the Association for Advanced 
Life Underwriting® as part of the Essential Wisdom Series, the trusted source of actionable 
technical and marketplace knowledge for AALU members—the nation’s most advanced life 
insurance professionals.  
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